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:STATE REGULATION OF RAILWAYS. 

Br HARRY PERRY ROBINSON", EDITOR OF THE RAILWAY AGE. 



The decision of the United States Supreme Court in what is 
known as the Nebraska MaximnmEate case, which, was rendered 
on March 7, 1898, promises to be of the greatest value to the 
railways of the country, especially in the Western and Southern 
States. 

If the founders of the Eepublic could have foreseen the extra- 
ordinary development of our railway system, they would undoubt- 
edly never have permitted the present anomalous conditions to 
arise — conditions wherein there is constant conflict between the 
national government and the several States in matters pertaining 
to the regulation of rates. It would be an incalculable blessing, 
both to the people and the companies, if the railway system of 
the United States could be treated as a national unit under 
Federal control only. It would then be possible to get a per- 
spective view of the network of lines as a whole and to formulate 
a scheme of just and harmonious legislation, under which the 
railways of one section would be placed in proper relation to 
those of other sections, and the scale of taxation and the strin- 
gency of rate-regulation could be adapted and modified in accord- 
ance with local conditions. 

At present it is the ambition and endeavor of each State to 
secure rates no higher — and perhaps a little lower — than its 
neighbor. Kansas sees no reason why it should not have as favor- 
able rates as Missouri or Indiana ; Missouri and Indiana will not 
tolerate any disadvantage as compared with Ohio , Ohio insists on 
equality with Pennsylvania and Massachusetts. Viewed by itself, 
the ambition of each individual State is intelligible and even 
praiseworthy ; but the net result in practice is intolerable injus- 
tice to the railways of the more sparsely settled sections. The re- 
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cent decision of the Supreme Court will go a long way toward 
protecting the companies against this injustice. 

Briefly, what the Supreme Court says is that a State legislature 
has no right to impose any rates for the carrying of freight or 
passengers which are not high enough to produce a " fair return" 
on the " fair value" of the property of the railway companies ; 
also that the question whether any given rates are adequate or not 
is not a matter which a legislature can decide, but must ultimately 
he a subject of judicial inquiry. 

This is far from being new doctrine. Former decisions had 
declared that the States' right of regulation " is itself not with- 
out limitation;" that railways "have the right to live ; " that 
they cannot be compelled " to carry persons or property without 
reward;" that they are entitled to "some compensation" for 
their services over and above the cost of operation. In so far, 
therefore, as the court declares the right of railway companies to 
receive a return on the value of their properties it only re-enun- 
ciates well-established principles. 

The court also, however, makes a definite approach to an 
authoritative definition of the basis on which the "fair value " of 
the properties is to be calculated. The decision says : 

" In order to ascertain that value, the original cost of construction, the 
amount expended in permanent improvement, the amount and market value 
of its bonds and stock, the present as compared with the original cost of con- 
struction the probable earning capacity of the property under any rates 
prescribed by statute and the sum required to meet operating expenses, are 
all matters for consideration, and to be given such weight as may be just 
and right in the particular case. What the company is entitled to ask is a 
fair return upon the value of that which it employs for the public conveni. 
ence." 

One other sentence must be quoted : 

" In our judgment, it must be held that the reasonableness or unreason- 
ableness of rates prescribed by a State for the transportation of persons and 
property wholly within its limits must be determined without reference to 
the business of an interstate character done by the carrier, or to the profits 
derived from that business. The State cannot justify unreasonably low 
rates for domestic transportation, considered alone, upon the ground that 
the carrier is earning large profits on its interstate business, over which, so 
far as rates are concerned, the State has no control." 

That is to say that the rates imposed in Nebraska (or in any 
other State) by the State Legislature must be such as will give a 
fair return on the railway properties inside the State of Nebraska 
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measured by the volume of business in Nebraska. A railway 
company — say the Burlington road — cannot be compelled to do 
Nebraska business at unprofitable figures, on the ground that its 
lines in, perhaps, Illinois are so profitable that the company as a 
whole will still make money. There are some results, not yet 
generally recognized, which follow from this decision. 

In the first place, the amount of that " fair yalue" of the rail- 
way properties is a question which will now press for authorita- 
tive settlement, even more urgently than heretofore. That it is 
an extremely large and complicated question is sufficiently shown 
by the fact that not long ago a scheme was formulated for pre- 
sentation to Congress providing for the appointment of a com- 
mission to ascertain the present value of the railways of the 
country, which commission was to be allowed three years in 
which to complete the work and a million dollars for its expenses. 
Meanwhile, in the absence of any authoritative guidance, two 
widely differing sets of opinions are held on the subject. Rail- 
way officers and engineers with practical unanimity say that the 
railways could not be reproduced for, and are worth, the full face 
value of their capital stock and bonds, about $60,000 a mile. The 
opponents of the railways, especially the Populist politicians in 
Western States, declare that from $2}, 000 to $30,000 would be a 
liberal estimate for the lines of the country as a whole. This is 
not a question which can be discussed in this article, but we are 
at least safe in assuming that the lowest estimate made is too 
low, that is, that the fair value of the railways on the average is 
above $30,000 a mile. 

That is to say that, on the average for the whole country, no 
schedule of rates which will not, on the volume of business done, 
produce a " fair return" on $30,000 a mile can be legally imposed 
on the railways. 

This, as has been said, is on the average value of the proper- 
ties of the railways of the United States as a whole. But the 
Supreme Court says that in any State the reasonableness of rates 
must be determined with reference to the railway lines and earn- 
ings in that State only. Henceforward, therefore, the statistics 
of the individual States are to be of importance. At present such 
railway statistics as are obtainable in the respective States (with 
the exception of a very few) are most unsatisfactory. Of the 
Western States, Texas is the only one which has made any effort 
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to arrive at an accurate valuation of its railway properties, and the 
Texas valuations are not regarded with much confidence. Rail- 
way companies could not, except at enormous expense and incon- 
venience, make their operating divisions coincide with State 
boundaries ; and to segregate accurately the right proportion of 
the earnings of all traffic passing over the lines inside State bor- 
ders would be an almost impossible task. Only 32 States have any 
board or office — Eailroad Commission or otherwise — which makes 
even a pretence of collecting and publishing the State railway sta- 
tistics. The reports of some of the existing boards are entirely 
valueless, while from nearly all general conclusions for compara- 
tive purposes can be deduced only approximately and by labori- 
ous calculations of mileage and percentages. 

None the less, we can with patience arrive at some figures from 
a majority of the States which will give us a nearly accurate idea 
of the relations of the railways of the different sections of the 
country to each other from the standpoint of their earning 
capacity, from which, by reference to sqch assumption as we can 
make of the "fair value" of the properties, we can in general 
terms see what possibilities there are, in view of the recent 
decision, of any legislative rate reductions in each State. 

The public is pardonably distrustful of railway statistics as 
they emanate from the offices of individual companies. One 
item there is, however, in railway accounting which is never 
suspected of being manipulated, and it is the item which is most 
valuable for our present purpose. This is the total receipts from 
all traffic before those receipts are subjected to deductions in the 
companies' offices. The earnings before they appear in the form 
of " net income" may be frittered away in extravagance or mis- 
management. The " balance available for dividends" is a deceit- 
ful and elusive quantity. But in the " gross earnings" we have 
one positive and trustworthy index. Given the gross earnings 
of all lines in a State, it is easy to find the average to the mile of 
road. This average is the maximum which, for purposes of 
State legislation, it is possible for the roads to earn. In prac- 
tice some lines may earn more than their share and some less ; 
but from the point,of view of a.legislature legislating for all roads 
alike, this average earning is the highest gross return which it is 
practicable for the railways to receive for their services. 

Moreover (again recognizing that in practice there will be 
vol. clxvi. — NO. 497. 26 
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variations in the capacities of different roads) there is no diffi- 
culty in finding, so far as the State as a whole is concerned, what 
net profit these gross earnings ought to represent. 

If a company pays all its expenses and taxes for 70 per cent, 
of its gross earnings, it is doing reasonably well. In the average 
Western State it is unusual for more than 7 or 8 per cent, of the 
gross earnings to get to the stockholder as dividends. But inter- 
est charges and other things have already been paid. If we allow 
30 per- cent, of the gross earnings as a balance available for all 
payments on capital (whether interest or dividend), as well as all 
" sinking fund" and "surplus" requirements, we are treating 
the railways fairly. The New York Central last year operated 
for 66.96 per cent, of its gross earnings; the Chicago & Alton 
(an admirably managed and economical road) got below 63 per 
cent. ; the Wabash in its last report pointed with pride to the fact 
that it had its operating expenses down to 69.22 per cent.; the 
Boston & Maine spent 67.39. The Chicago & Northwestern got 
down to 61. According to the Interstate Commerce Commission, 
in the last six years the ratio of operating expenses to gross earn- 
ings on the railways of the country has varied between 66.6 per 
cent, (in 1892) and 68.14 per cent, (in 1894), the ratio last year 
having been 67.2 per cent. Taxes amounted to 3.5 per cent, of 
the gross earnings. The two together last year made 70.7 per 
cent. If we allow the companies, therefore, 70 per cent, of their 
gross earnings, on the average, for operation and to pay taxes, 
the remaining 30 per cent, is a fair allowance for net income. 
An average company — especially in the West — which keeps its ex- 
penses and tax payments inside of 70 per cent, of its gross, can- 
not be very extravagant, and legislators and the public have as- 
surance that there are no excessive salaries or illegitimate profits, 
nor any " corruption funds " or other questionable items smug- 
gled in to increase expense and keep down the dividend showing. 

Of the 32 States which have railroad commissions (or similar 
bodies) there are 28 from whose reports it is possible to arrive at 
the gross earnings of all railways in the State with something like 
accuracy. 

The following table shows these earnings per mile in each of 
these States, together with a calculation of the 30 per cent, avail- 
able for net income, and, finally, on how much capital that net 
income will pay interest at the rate of 6 per cent. 
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Gross earnings 30 per cent, of Being 6 per 

State. per mile. gross earnings. cent, upon : 

North Carolina $2,864 $859 $14,320 

South Carolina 3,125 937 15,620 

North Dakota 3,419 1,025 17,090 

Georgia 3,484 1,045 17,420 

Nebraska 3,487 1,046 17,433 

Tt-xas 3,742 1,122 18,710 

Alabama 3,781 1,134 18,900 

Michigan 3.835 1,150 19,170 

Kansas 4,482 1,344 22,610 

Missouri 4.768 1,430 23,860 

Iowa 4,792 1,437 23,960 

Wisconsin 5,346 1,603 26,730 

Maine 5,446 1,633 27,230 

Kentucky 6,003 1,800 30,010 

Virginia 6,393 1,902 31,710 

Minnesota 6,593 1,977 32,960 

Illinois 6,806 2,041 34,030 

California 8,199 2,459 40,990 

Ohio 8,363 2,508 41,610 

Massachusetts 10,1 18 3,< >35 50,590 

New Hampshire 11.361 3,408 56,800 

New York 13,787 4,136 68,930 

Pennsylvania 15, 103 4.530 75,510 

Connecticut 15,698 4,709 78,490 

Rhode Island 16,223 4,866 81,110 

New Jersey 18,777 5.633 93,880 

Vermont 18,932 5,679 94,660 

This will be found to be an extraordinarily interesting table. 
Here we have that perspective view of the country as a whole 
which is necessary before any broad handling of the railway 
problem is possible. 

The 30 per cent, of income to profit in each of the last two 
States is, it will be seen, larger than the whole gross earn- 
ings of any one of the first thirteen. Nothing could better 
illustrate the necessity of having some such basis of comparison 
than does the table itself. It is the demonstration of its own 
importance. To legislate for railways in a State where they 
cannot earn interest on $15,000 of capital on the same basis as in 
States where they can earn interest on over $94,000 is obviously 
absurd, though, as an abstract proposition, Western States will 
rarely recognize the fact. 

In a general way railway men know that a road that earns 
$10,000 a mile, gross, is in moderately easy circumstances — or 
ought to be. With $8,000 a mile or less, there is need of 
economy. If the gross earnings are below $5,000 a mile, there 
must be difficulty in making both ends meet. The above figures 
show why this is so. 

A road which earns $5,000 a mile, gross, after operating eco- 
nomically and paying its taxes, has not enough left to pay 6 per 
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cent, interest on $25,000 a mile. That is a condition which 
sooner or later means bankruptcy. 

A road which earns $8,000 a mile, gross, can operate and pay 
taxes and then have 6 per cent, left on $40,000 a mile. That is not 
a condition which permits of extravagance, because no road run- 
ning through a region sufficiently populated to produce $8,000 a 
mile, gross, can have cost less than $40,000 a mile to build. But 
such a road should keep solvent. 

A road which earns above $10,000 a mile ought to be able to 
operate and pay interest on $50,000 a mile without difficulty. 

The States in the above table, then, fall naturally into three 
groups : 

1. Those wherein the railways earn, gross, less than $5,000 a 
mile. This includes eleven States. The railways in the most 
prosperous of the eleven (Iowa) cannot as a whole earn interest 
on $24,000 a mile, while in the poorest (North Carolina) they 
cannot earn it on $15,000. Here we have certain concrete facts. 
These facts cannot be manipulated. There is no question here 
of watered stock, or of salaries, or dividends. The gross earn- 
ings are the maximum that the railways have to divide among 
them. The 30 per cent, balance is what each company, if it is 
alert in a business way so as to get its full share of the gross, and 
then operates economically so as not to spend too much, ought to 
be able to have left. When, on this basis of computation, a rail- 
road, no matter how it behaves, cannot earn interest at six per 
cent, on $25,000 it is in a bad way. For the people of the States 
wherein the railways are shown to be in these circumstances to 
attempt to compel any lower rates than are now in force or to lay 
any other additional burdens on the companies, is, setting con- 
siderations of justice and the recent Supreme Court decision 
aside, most injudicious from the standpoint of public expedi- 
ency. A company which (no matter how hard it works or how 
economically it operates) is permanently confronted by an 
inability to earn interest on $25,000 a mile cannot possibly con- 
tinue for any long term of years to give the public adequate and 
safe service. However hard it may strive to keep up appear- 
ances, the condition of the property must deteriorate ; accidents 
will grow more frequent ; depot facilities will be inadequate ; 
passenger accommodations will grow poorer, and, most certainly 
of all, there will not be cars and engines enough to move crops or 
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handle any extraordinary business when the emergency arises. 
It will not be the fault of the railway company. The responsi- 
bility rests on the conditions of the territory in which it operates. 
It cannot furnish a first-class service on an inadequate volume of 
business any more than a general store in a small town can offer 
the same advantages to its customers as are furnished by a great 
New York house. There is probably no other country in the 
world wherein railway companies attempt to operate on a busi- 
ness which will produce less than 15,000 a mile gross earnings, un- 
less they have a guarantee of aid from the government. In this 
country it would be a far wiser policy for the people — through the 
federal government or through the States — to assist the roads in 
unprofitable localities than to talk of imposing new burdens. In 
almost all — so far as is known, in all — other countries this is done. 
The States in which, as we see from the above list, there is not 
business enough to produce a profit on railway operation are the 
following : 

North Carolina, Alabama, 

South Carolina, Michigan, 

North Dakota, Kansas, 

Georgia, Missouri, 

Nebraska, Iowa. 
Texas, 

Other States there are for which the figures are not available, 
but which undoubtedly fall in the same category. These are : 

North Dakota, Utah, 

Montana, Wyoming, 

Washington, Florida, 

Oregon, Mississippi, 

Arizona, Indian Territory, 

Oklahoma, Colorado, 

New Mexico, and probably 

Nevada, Louisiana. 

In all of these States it would be an incomparably wiser policy 
to lighten the burdens of the railways as much as possible, and 
to encourage them to keep their properties in fitting condition to 
give adequate public service, rather than to attempt to further 
curtail revenues which are already inadequate. 

But it is not necessary now to reason only on grounds of pub- 
lic expediency. The Supreme Court of the United States has 
furnished a more powerful argument. The recent decision places 
an absolute veto in the way of any legislation in any one of these 
twenty-six States which will reduce rates or cut down earnings. 
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In each and every one of them, no law which by any amount, how- 
ever small, adds to the burdens of the railway companies can be 
constitutional. 

2. The next group of States is that wherein the railways re- 
ceive on an average between $5,000 and $8,500 a mile, gross. As 
we see from the above table, a company which earns above $5,000 
a mile, gross, may, if it is properly managed, pay interest on an in- 
vestment of $25,000 a mile. If it earns above $8,000 a mile, 
gross, it ought to be able to pay interest on $40,000 a mile. The 
average bonded debt of the railways of the country is $30,126 a 
mile. The figures given above (see Kentucky) show that it takes 
$ti,000 a mile gross earnings to earn 6 per cent, interest on this 
amount. Roads, therefore, which earn between $5,000 and 
$0,000 a mile, gross, are likely to have need of rigid economy be- 
fore they can meet their interest payments. With more than 
$6,000 a mile gross earnings, there is a possibility of earning 
some dividend on stocks. With $8,000 a mile, gross, a company 
should be able to pay 6 per cent, on the average bonded debt, 
and, in addition, 6 per cent, on $10,000 (or 3 per cent, on 
$20,000) of stock to the mile. This is by no means affluence. 
Take Ohio for example, where the average gross earnings are 
$8,363 a mile, and California, where the gross earnings are $8,199 
a mile. In the former State the number of large cities, where 
terminals are costly, and in the latter the heavy mountain passes 
with their great engineering difficulties, and the expensiveness of 
labor and supplies, have made the railways there cost considerably 
more than the $41,810 and the $40,990 a mile on which the vol- 
ume of business permits an earning of interest at 6 per cent. 

The Supreme Court, it has been seen, plainly stipulates that 
in addition to the " original cost of construction," the " amount 
expended in permanent improvements" and " the market value 
of the stocks and bonds" are also to be taken into, consideration 
in ascertaining the " fair value" of the properties. In at least 
two of the States in this group legislation is now threatened to 
reduce passenger fares. The railway companies will have no 
difficulty whatever in showing any such legislation to be plainly 
confiscatory and unconstitutional. The States in this group are: 



Wisconsin, 


Minnesota, 


Maine, 


Illinois, 


Kentucky, 


California, 


Virginia, 


Ohio. 
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To which may be added : 

West Virginia, Delaware, 

Tennessee, Maryland. 

3. There remain on onr list eight States which show an average 
earning capacity of $10,000 and upward. In these the question 
of whether any legislation could be enacted which would reduce 
earnings, without cutting below the limit of a fair return, is 
less easily decided. The opinion of the writer is that on the 
Eastern lines as a whole, with very few exceptions, the cost of 
permanent improvements out of capital, since the lines were orig- 
inally built, has been so great that even the present earnings do 
no more than make a fair return on the value of the properties. 
It is not, however, in these States that the pressure for. anti-rail- 
way legislation is most active. It is in the States of the South 
and West, and the magnitude of the benefit of the Supreme 
Court's decision to the railways of these sections will only come 
to be understood slowly and with the passage of time. 

Habey Pebby Kobiuson. 



